
 
 
 

 

IN THE MATTER OF an Arbitration under Chapter 3 of the IESO Market Rules made 
pursuant to section 32 of the Ontario Electricity Act, 1998, S.O. 1998, c. 15, as 

amended 

 
 

B E T W E E N: 
 

NEXUS ENERGY INC. 
Applicant 

 
- and - 

INDEPENDENT ELECTRICITY SYSTEM OPERATOR (IESO) 
Respondent 

 
 

REPLY OF THE APPLICANT, NEXUS ENERGY INC. 

1. In reply to the IESO’s Responding Memorial, Nexus Energy submits that: 

(a) the IESO has failed to demonstrate that congestion rents are a “settlement 

amount” as defined under the Market Rules;  

(b) the IESO is disguising a penalty in a convoluted and unsupported 

interpretation of the Market Rules relating to “settlement amount”;  

(c) Nexus Energy’s interpretation of the Market Rules is consistent with industry 

practice by both the IESO and market participants. It is very telling that: 

(i) the IESO has not challenged whatsoever Nexus Energy’s affidavit 

evidence that “avoided congestion rent” was not deemed by the 

industry at large as a recoverable amount at the relevant time; and 
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(ii) the IESO subsequently amended the Market Rules to convert 

“avoided congestion rent” as part of a “settlement amount” 

determined in accordance with Chapter 9. That this mechanism did 

not expressly exist before May 1, 2025 reveals that it was never 

known or made clear to market participants that “avoided congestion 

rents” would be recoverable as a settlement amount in respect of a 

failed transaction; 

(d) the Market Rules that are the subject of this Arbitration are to be interpreted 

in accordance with the principles of contractual interpretation, not statutory 

interpretation. But in any event there should not be a material difference in 

interpretations and outcomes by either approach; 

(e) both the procedural fairness and estoppel issues raised by Nexus Energy 

are within the jurisdiction of this Arbitration. The IESO’s position that they 

are not is an attempt to distract the reader from the serious procedural 

breaches that it has committed;  

(f) given that the MACD Vice-President Glenn McDonald has not provided 

evidence despite the issues raised by Nexus Energy, an adverse inference 

should be drawn that Glenn McDonald received confidential MSP-related 

information relevant to the Notice of Non-Compliance and IESO Order 
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issued against Nexus Energy – which receipt is procedurally unfair and 

unlawful1; and 

(g) the IESO’s sudden change of course in interpreting congestion rents was 

prompted by a provincial Auditor General’s Report and not an MSP 

Monitoring Report. 

Congestion rents are not a “settlement amount” 

2. The parties agree that a “settlement amount” is defined under the Market Rules as 

an amount of money to be paid by or to a market participant, determined in accordance 

with Chapter 9” (underlining added). 

3. There are two components to the definition of “settlement amount”: 

(a) an amount of money to be paid by a market participant; and  

(b) determined in accordance with Chapter 9. 

4. The IESO conveniently glosses over the second component and from there 

concludes that given that congestion is an amount to be paid, and given that it was 

 
1 Nexus Energy will not Reply in detail in every aspect of the IESO’s Responding Memorial.  For example, 

Nexus Energy denies the IESO’s submission that there is no dispute between the parties on the three 
issues listed in paragraph 6 of the Responding Memorial; to the contrary, these points are directly in issue. 
In addition, based on paragraph 74 of the Responding Memorial, the IESO seems to have misread 
paragraph 42 of Robin Doolittle’s affidavit. Nexus Energy agrees with the IESO that the “Renewed Market 
Rules” became effective in May 2025 and therefore do not apply to the Subject Transactions at issue in this 
Arbitration.  
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avoided, it is subject to adjustment as a settlement amount under Chapter 3, section 

6.6.10A.2. 

5. While congestion rent is an amount to be paid, it is not determined or determinable 

in accordance with Chapter 9. Instead, it is expressly determined in accordance with 

Chapter 7. Contrast this with the other settlement amounts listed in section 6.6.10A.2 

which are expressly determined in accordance with Chapter 9, such as “transmission 

rights payments, congestion management settlement credits…”.   

6. The IESO tries to hoodwink the reader by introducing  the mental gymnastics of a 

mathematically complex formula set out in Chapter 9 used for determining other 

settlement amounts, e.g. the energy market price.2 With respect, accepting the IESO’s 

tortured analysis of Chapter 9 – which analysis the arbitrator must accept in order to find 

that the IESO has the authority to recover congestion rents under Chapter 3, section 

6.6.10A.2 in this case - is simply too much of a stretch.  

7. It cannot stand, particularly considering that congestion rents, shorthand for 

“intertie congestion pricing” or “ICP”, are expressly determined in accordance with 

Chapter 7. The IESO’s own evidence yields this necessary inference.3  

 
2 Responding Memorial of the IESO dated January 30, 2026, paras 61 to 66. 
3 Responding Memorial of the IESO dated January 30, 2026, Tab 2, Affidavit of Robert Yeoman sworn 
January 30, 2026 (“Yeoman Affidavit”), paras 15(b)-(c). It is conceded here that congestion pricing is 
also known as ICP. This is significant because ICP is expressly defined to be an amount that is 
“determined in accordance … with Chapter 7”, and not in accordance with Chapter 9 as is required to 
meet the definition of “settlement amount” under the Market Rules. 
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8. If we accept that Chapter 9 allows for the determination of congestion rents, then 

the intentional provisions of Chapter 7 become meaningless. Surely this was never the 

intent of the Market Rules. 

9. In these circumstances, the IESO’s misleading attempt to stretch the definition of 

“settlement amount” under Chapter 11 and infuse it with “congestion rents” fails.  

10. As a result, the IESO does not have the authority to seek recovery of congestion 

rents under Chapter 3, section 6.6.10A.2 as a “settlement amount”.  

The payment at issue is a financial penalty improperly imposed by the IESO 
 
11. Without lawful authority to recover congestion rents under the Market Rules as a 

“settlement amount”, the $2,078,824.92 payment the IESO has taken from Nexus Energy 

is effectively a penalty. This is particularly the case where Nexus Energy has already paid 

to the IESO over $1,663,000 (and which it is not disputing) for the Subject Transactions. 

12. The IESO has stated, both in its Notice of Non-Compliance and in its Responding 

Arbitration Memorial, that the payment at issue in this arbitration is not a financial “penalty” 

but that it nevertheless retains the authority to issue a financial penalty under Chapter 3, 

section 6.2.7 of the Market Rules.4 The IESO also submits it was under no obligation to 

follow its own Sanction Assessment process set out in Chapter 3 of the Market Rules 

because “no financial penalty was imposed by the IESO”.5 

 
4 Responding Memorial of the IESO dated January 30, 2026, para 72. 
5 Responding Memorial of the IESO dated January 30, 2026, para 97. 
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13. But, as described in Robin Doolittle’s affidavit evidence, the charge by the IESO of 

$2,078,824.92 for “avoided congestion rents” was a payment out-of-pocket by Nexus 

Energy for transactions that never occurred6; because the Subject Transactions never 

flowed Nexus Energy did not receive any market revenues for them. Indeed, the IESO 

expressly found that issuing a financial penalty against Nexus Energy “would not be 

appropriate”7 . This is precisely because there has been no allegation of malintent or 

egregious conduct in this case. 

14. As correctly noted by the IESO, a financial penalty requires a separate and 

comprehensive assessment under Chapter 3, section 6.2.7 of the Market Rules (with 

additional prescribed procedural protections), which was not (nor is purported by the 

IESO to have been) conducted in this case. It is simply too late – and procedurally unfair 

- for the IESO to now try to arrive at the same result by imposing what is effectively a 

financial penalty but calling it a “settlement amount”.  

Nexus Energy’s interpretation of the Market Rules is consistent with industry 
practice by both the IESO and other market participants 
 
15. Nowhere in the IESO’s Responding Memorial does it take issue with or challenge 

the veracity of Nexus Energy’s supporting affidavit evidence – including the affidavit 

evidence of former and long-standing Ontario Power Generation energy trader and 

compliance team leader Giuseppe Rosati – that there was no industry knowledge, 

 
6 Memorial of the Applicant Nexus Energy Inc. dated October 31, 2025, para 61; and Tab 2, Affidavit of 
Robin Doolitte affirmed October 29, 2025 (“Doolittle Affidavit”), para 32. 
7 Doolittle Affidavit, Exhibit “F”, IESO Notice of Non-Compliance dated December 17, 2024, para 79. 
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understanding or practice of ICP or congestion rents being recoverable by the IESO in 

respect of failed transactions.  

16. For clarity, it is not that Nexus Energy was simply unaware. From 2005 until 2019, 

all invoicing, settlements, charges, enforcement actions (or lack thereof) by the IESO 

illustrates that the IESO itself interpreted the Market Rules as precluding congestion rent 

from being a “settlement amount” recoverable for failed transactions. Put differently, 

Nexus Energy’s understanding is due to, and is a direct result of, how the IESO operated 

the market following the 2006 Market Rule Amendments. 

17. That the recovery of ICP by the IESO for failed intertie transactions was not part 

of industry practice or knowledge is further exemplified by the fact that at least three other 

(and larger) energy trader market participants were purportedly investigated and charged 

ICP between 2019 and 2021, before the IESO/MACD began to pursue its investigation of 

Nexus Energy.  

18. As explained at paragraphs 156 to 160 of Nexus Energy’s Memorial, at no time did 

MACD publish any guidance for the benefit of stakeholders of its purported ability to seek 

payment for “avoided congestion rents”. This is despite having an established practice of 

issuing Market Rules Interpretation Bulletins and other compliance and enforcement 

guidance documents including Statements of Approach.  

19. Instead, and incredibly even after its Investigation of Nexus Energy and issuance 

of the Notice of Alleged Breach in April 2024, the IESO continued to publicly represent 

until at least May 2024 that IFCs and EFCs (not avoided congestion rents) were the 



-8- 
 

 

mechanism by which failed intertie transactions would be addressed from a compliance 

perspective.8  

20. The IESO made no public mention of “avoided congestion rents” until they became 

expressly included as part of the calculation of IFCs/EFCs as part of the IESO’s Market 

Renewal Program in May 2025.9 As stated in paragraph 154 of Nexus Energy’s Memorial, 

the express inclusion of congestion rents payable in respect of failed intertie transactions 

from May 2025 onwards is a clear admission that prior to this time the Market Rules did 

not authorize the IESO to recover avoided congestion rent.  

The correct interpretation principles are contractual and not statutory  
 

21. Section 32 of the Ontario Electricity Act gives the IESO authority to “make” or 

create the Market Rules. The Electricity Act does not dictate specific provisions or 

language to be used in the Market Rules for the recovery of congestion rents for failed 

intertie transactions, or at all, as would be the case for subordinate legislation. The content 

of the Market Rules is instead drafted by IESO staff for submission to and approval by 

the IESO Board of Directors. 

22. Once approved, the Market Rules becomes the subject of a contract between each 

market participant and the IESO, as expressly stated in both the IESO Participation 

 
8 Memorial of the Applicant Memorial of the Applicant Nexus Energy Inc. dated October 31, 2025, para 
196. 
9 Memorial of the Applicant Nexus Energy Inc. dated October 31, 2025, para 196. 
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Agreement10 and the Market Rules11. These provisions would become meaningless if the 

IESO’s proposed interpretive approach were accepted.  

23. There is no precedent for the IESO’s contention that the Market Rules “must be 

interpreted in accordance with the rules of statutory interpretation.” The IESO cites only 

to a general text on statutory interpretation and a court decision involving the Federal 

Child Support Guidelines under the Divorce Act, neither of which has any relevance to 

the dispute that is the subject of this Arbitration.12  

24. In interpreting its own market rules (i.e. tariffs), the U.S. Federal Energy Regulatory 

Commission (FERC) has confirmed that general contract law principles apply in resolving 

tariff disputes: “[l]ike a contract, a tariff must be interpreted to give meaning to all 

provisions of the tariff”13.  

25. This language was recently cited by a U.S. District Court in dismissing a motion 

brought by FERC to enjoin a market participant from pursuing a challenge to a FERC-

issued compliance order for alleged tariff (market rule) breaches. In so doing, the U.S. 

District Court affirmed that although not identical, “tariff violation claims … are in the 

nature of common law claims for breach of contract”14. 

 
10 Doolittle Affidavit, p 2, para F, Exhibit “B”, “Participation Agreement between Nexus Energy and IESO 
signed August 16, 2017”. 
11 Doolittle Affidavit, Exhibit “K”, “Chapter 1 of the IESO Market Rules issued June 2, 2021”, p 3, ss 4.3.1. 
12 Responding Memorial of the IESO dated January 30, 2026, para 49. 
13 Nicole Gas Production, Ltd. 105 FERC ¶ 61,371, p 9 (2003). 
14 American Efficient LLC, et al. v. FERC U.S. Court File No. 1:25-c-68, Memorandum Opinion and Order 
dated November 24, 2025, pp 23-24. 

https://www.courtlistener.com/docket/69591282/43/american-efficient-llc-v-federal-energy-regulatory-commission/
https://www.courtlistener.com/docket/69591282/43/american-efficient-llc-v-federal-energy-regulatory-commission/
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26. In any event, the only contemporaneous evidence of “legislative” intent is the 

amendment proposals submitted by IESO/MACD staff to the IESO Board of Directors in 

support of the 2006 Market Rule Amendments following the 2005 MACD Report. As 

described more fully at paragraphs 128 to 136 of Nexus Energy’s Memorial, it is precisely 

that evidence which demonstrates the IESO (Board)’s intent to limit compliance 

investigations for failed intertie transactions to instances of “egregious behaviour”.  

27. The IESO is for the first time now advocating for a statutory interpretation, 

presumably to minimize or ignore evidence of surrounding circumstances (industry 

practice) as described above.15 This tactic is also misplaced. While both contractual and 

statutory interpretation begin with a plain reading of the text, taken as a whole, both 

approaches also permit the consideration of contemporaneous evidence16, particularly in 

situations of ambiguity as is the case here.  

28. Moreover, the factual matrix evidence IESO seeks to ignore is IESO’s own 

statements and understanding as subsequently adopted by Nexus Energy specifically 

and the industry generally when Nexus Energy signed the Participation Agreement in 

2017 – namely, that MACD would pursue compliance investigations for failed intertie 

transactions only where there is demonstrable “egregious” conduct.17  

 
15 Responding Memorial of the IESO dated January 30, 2026, para 50. 
16 Regarding contractual interpretation, see Sattva Capital Corp v Crescent Moly Corp, 2014 SCC 53 para 
47; Project Freeway Inc. v ABC Technologies Inc, 2025 ONSC 1048 at para 36 and Project Freeway Inc. 
v ABC Technologies Inc, 2025 ONCA 855 at paras 8-10; regarding statutory interpretation, see 
Reference re iGaming Ontario, 2024 ONCA 570 at paras 135-141. 
17 Notably, while Nexus Energy argues that contemporaneous factual matrix evidence can and should be 
considered to interpret any ambiguity, its core argument is that there is no authority for “avoided 
congestion rents” based on a plain reading of the Market Rules. For example, see Nexus Energy’s 
Memorial, paras 52-67. 

https://www.canlii.org/en/ca/scc/doc/2014/2014scc53/2014scc53.html?resultId=cb775ffcedff414a81f1d9f4c7c884f9&searchId=2026-03-02T13:32:23:573/55dc1628d635423796e32c34d22b7705
https://canlii.ca/t/g88q1#par47
https://www.canlii.org/en/on/onsc/doc/2025/2025onsc1048/2025onsc1048.html?resultId=1af161b91f8943efb48748bd396cb367&searchId=2026-03-02T13:32:53:544/60b8cf6e3a5a4ade8dfb254ff6b5d61f
https://canlii.ca/t/k9rkg#par36
https://www.canlii.org/en/on/onca/doc/2025/2025onca855/2025onca855.html?resultId=72a4478ea8ed46c286364ddd4fad654f&searchId=2026-03-02T13:33:26:175/a5f5c6107f694568bb00828252e530cc
https://canlii.ca/t/kgxh0#par8
https://www.canlii.org/en/on/onca/doc/2025/2025onca770/2025onca770.html?resultId=e612c1c96b5c4914b428611f7fc8db70&searchId=2026-03-02T13:31:08:554/efe6d85818c3410e8fd610e42d2b6992#_Toc213672935
https://canlii.ca/t/kgfnj#par135
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29. In any event, irrespective of whether contractual or statutory interpretation 

principles are applied, the conclusion is the same. Whether the relevant evidence is 

treated in this arbitration as support for the “surrounding circumstances” under a 

contractual interpretation, or otherwise for the “context and purpose” under a statutory 

interpretation, it reasonably leads to a finding that compliance investigations for failed 

intertie transactions would be limited to instances where the market participant has 

engaged in “egregious” behaviour – which has never been alleged against Nexus Energy 

in this case. 

30. Indeed, the Subject Transactions in this arbitration form less than 4% of the total 

intertie transactions performed by Nexus Energy during the Relevant Period. According 

to the MACD Report, this constitutes a “low” rate of recurrence and would therefore not 

meet any threshold for “egregious” behaviour – even if breaches based on lawful authority 

are proven (which is denied).18 

Procedural fairness and estoppel issues are within the jurisdiction of this arbitration and 
warrant an order prohibiting the IESO from enforcing the Notice of Non-Compliance and 
Order against Nexus Energy 
 
31. Even if is found that the IESO has the authority to recover congestion rents under 

Chapter 3, section 6.6.10A.2 of the Market Rules (which is denied), both Issue 2 (duty of 

fairness) and Issue 3 (estoppel) asserted in Nexus Energy’s Memorial are within the 

Arbitrator’s jurisdiction in this proceeding and warrant prohibiting the IESO from enforcing 

the Notice of Non-Compliance and Order against Nexus Energy in this case.   

 
18 Doolittle Affidavit, Exhibit “I”, “IESO report entitled ‘Intertie Transaction Failure Guidelines’ dated 
November 18, 2005”, p 8. 
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32. The sources of the Arbitrator’s jurisdiction are broad and include the following: 

(a) Chapter 3 of the Market Rules, Section 2 (Dispute Resolution); and 

(b) the Ontario Arbitration Act, 1991 (except where otherwise excluded).19 

33. Nothing in the jurisdictional sources for this Arbitration precludes the adjudication 

of procedural fairness or estoppel issues.  To the contrary: 

(a) Chapter 3 of the Market Rules requires Section 2 (Dispute Resolution) to 

be “liberally construed to secure the most expeditious, just and least 

expensive determination on its merits of every proceeding conducted 

hereunder”;20  

(b) Chapter 3, Section 2 of the Market Rules also directs that the Arbitrator 

“may do whatever is reasonably necessary and permitted by law to enable 

the effective … adjudication of any matter” before the Arbitrator;21 and 

(c) the Ontario Arbitration Act, 1991 entitles the Arbitrator to rule on her own 

jurisdiction22  and to decide the dispute in accordance with both law and 

equity (with equitable remedies expressly part of her jurisdiction).23 

 
19 Doolittle Affidavit, Exhibit “L”, “Chapter 3 of the IESO Market Rules issued May 1, 2023”, ss 2.1.6 and 
2.7.13. 
20 Doolittle Affidavit, Exhibit “L”, “Chapter 3 of the IESO Market Rules issued May 1, 2023”, ss 2.1.1. 
21 Doolittle Affidavit, Exhibit “L”, “Chapter 3 of the IESO Market Rules issued May 1, 2023”, ss 2.1.2. 
22 Ontario Arbitration Act, 1991, s 17. 
23 Ontario Arbitration Act, 1991, s 31. 

https://www.ontario.ca/laws/statute/91a17#BK22
https://www.ontario.ca/laws/statute/91a17#BK38
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34. The IESO grossly misrepresents the application of the Rayonier decision to 

suggest this challenge should be pursued by judicial review. There, the affected market 

participant (Rayonier or RYAM) was challenging the jurisdiction of the IESO to make 

certain Market Rules that purportedly gives it the authority to both conduct and enforce 

Market Rule breach investigations. Rayonier also raised a separate structural bias 

argument that it was contrary to procedural fairness for the Market Rules to allow the 

investigation, prosecution and determination of alleged compliance breaches to all be 

performed by the same entity (MACD).  

35. Because it was seeking to set aside certain Market Rules, Rayonier commenced 

a judicial review for, among other things, an order from the Divisional Court declaring the 

relevant Market Rules themselves ultra vires and therefore unenforceable.  

36. The IESO sought to quash the judicial review by arguing in part that the Market 

Rules dispute resolution process was the appropriate forum offering an adequate 

alternative remedy for the structural bias issue raised by Rayonier24. As the IESO argued 

in its supporting factum: 

“… the IESO submits that an arbitrator [appointed under the 
IESO Market Rules dispute resolution process] would have 
the jurisdiction to address the validity and natural justice 
issues raised by RYAM in relation to the Notices [i.e. of Non-
Compliance and associated Orders issued by MACD][25] 

. . . . . . . .  

 
24 Reply Memorial of Nexus Energy Inc. dated March 13, 2025, Tab 1, Supplementary Affidavit of 
Francois Tardif affirmed March 13, 2026 (“Supplementary Tardif Affidavit”), Exhibit “A”, Factum of the 
Moving Party (IESO), para 79.  
25 Supplementary Tardif Affidavit, Exhibit “A”, Factum of the Moving Party (IESO), para 87. 
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Thus, no matter the nature of the dispute, the Market Rules 
provide for an adequate (and preferable) remedy instead of 
an application for judicial review to this court.”26 

 

37. Read correctly, the decision of Lederer J. accepted the IESO’s position and found 

that Rayonier precisely “had options available to it” (emphasis added) under the Market 

Rules dispute resolution process to raise its structural bias/procedural fairness challenge 

and that such process (including arbitration) was to be exhausted before a judicial review 

could be brought on such issue, i.e. that it was plain and obvious that a judicial review 

could not succeed on the structural bias/procedural fairness issue alone until the Market 

Rules dispute resolution process had been exhausted: 

“… Here there is no inherent bias in the structure of the  
process when it is considered in its entirety. It was not a 
failure. As arranged within the process [Rayonier] was given 
a chance to comment. It did. Both negotiation and mediation 
would provide a further opportunity for its position to be 
brought forward. It they failed to resolve the dispute, a full 
hearing, by an arbitrator, would be available and would be 
followed by an appeal to the Ontario Energy Board, if either 
party required it.”27 

38. In other words, Lederer J.’s decision (including the language cited at paragraph 

101 of the IESO’s Responding Memorial) confirms that procedural fairness issues are 

properly within the jurisdiction of an arbitration commenced under the Market Rules 

dispute resolution process.  

 
26 Supplementary Tardif Affidavit, Exhibit “A”, Factum of the Moving Party (IESO), para 90. 
27 Rayonier A.M. Canada Enterprises Inc. v. Independent Electricity System Operator, 2020 ONSC 5460 
(CanLII), para 24. 

https://www.canlii.org/en/on/onscdc/doc/2020/2020onsc5460/2020onsc5460.html?resultId=a35c490483174525a9337f535dbcbc54&searchId=2026-03-02T11:08:20:830/345693402aea46918474e2bb6a2e2a6d
https://www.canlii.org/en/on/onscdc/doc/2020/2020onsc5460/2020onsc5460.html?resultId=a35c490483174525a9337f535dbcbc54&searchId=2026-03-02T11:08:20:830/345693402aea46918474e2bb6a2e2a6d
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39. Despite that finding, Lederer J. nevertheless denied the IESO’s quash motion, 

determining that the jurisdictional question of whether the IESO has the authority to make 

certain Market Rules was an issue that would be more efficiently determined by way of 

judicial review to the courts28: 

“The problem, if there is one, is that the issue of structural bias 
does not stand alone, it is brought in company with the 
proposition that the decision maker, that is the IESO, is 
without authority or jurisdiction to create the dispute resolution 
process [under Chapter 3 of the Market Rules]. As its counsel 
has conceded that is an issue that can be the subject of 
judicial review.” 

40. Unlike in Rayonier, Nexus Energy’s procedural fairness challenges in this 

arbitration concern the application of the Market Rules and the Protocol – not the 

jurisdiction to make them.  Nexus Energy is not seeking to strike down any Market Rules 

as ultra vires. As the IESO itself argued in Rayonier, procedural fairness (natural justice) 

issues are properly within the scope of an IESO arbitration. This includes Issue 2 (duty of 

fairness) asserted in Nexus Energy’s Memorial. 

41. Similarly, there is also nothing in the Market Rules or otherwise which precludes 

Nexus Energy’s Issue 3 (estoppel) from being considered in this Arbitration. 

42. The IESO states that “[e]stoppel cannot be used to prevent a public authority from 

fulfilling its statutory obligations or enforcing clear legal requirements”.29  However, as 

stated above, there is no statutory obligation or legal requirement for the IESO to make 

 
28 Rayonier A.M. Canada Enterprises Inc. v. Independent Electricity System Operator, 2020 ONSC 5460 
(CanLII), para 31. 
29  Responding Memorial of the IESO dated January 30, 2026, para 113. 

https://www.canlii.org/en/on/onscdc/doc/2020/2020onsc5460/2020onsc5460.html?resultId=a35c490483174525a9337f535dbcbc54&searchId=2026-03-02T11:08:20:830/345693402aea46918474e2bb6a2e2a6d
https://www.canlii.org/en/on/onscdc/doc/2020/2020onsc5460/2020onsc5460.html?resultId=a35c490483174525a9337f535dbcbc54&searchId=2026-03-02T11:08:20:830/345693402aea46918474e2bb6a2e2a6d
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Market Rules for the recovery of “avoided” congestion rents for failed intertie transactions. 

Rather, the IESO relies on Chapter 3, section 6.6.10.2A of the Market Rules as unilaterally 

drafted by IESO staff and approved by the IESO Board of Directors. 

43. Requiring Nexus Energy to pursue Issues 2 and 3 by way of a separate judicial 

review rather than through this Arbitration (which is already constituted to determine Issue 

1) would be directly contrary to the letter and spirit of the Market Rules and law set out 

above. In addition to squandering time, money and other resources for both parties, it 

would run the risk of inconsistent rulings on the same set of facts. The Arbitrator has 

ample authority to adjudicate all three issues in the same proceeding.   

44. This is the first arbitration hearing to be conducted under the Market Rules since 

the opening of the IESO-administered markets in 2002, almost 24 years ago. Caution 

should be taken before excluding categories of issues from the scope of arbitrations 

conducted under the Market Rules – particularly in the absence of any legislative, judicial 

or other legal requirement to do so.  Limiting and/or bifurcating the scope of the dispute 

resolution provisions under the Market Rules could have significant precedential and 

costly ramifications for both market participants and the IESO in the future. 

Undisputed Lack of Independence and Bias 

45. That it “is not a secret”30 that Glenn McDonald simultaneously wears multiple hats 

– (i) leading MACD and reporting to the IESO Board of Directors; (ii) supporting and 

reporting to the OEB’s MSP; and (iii) participating as a member of the IESO executive 

 
30 Yeoman Affidavit, para 84. 
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team reporting to the President and CEO – does not mean it is lawful.31 As detailed in 

Nexus Energy’s Memorial, MAU employees serving the IESO (who also work directly for 

the MSP) are prohibited from sharing information relating to MSP’s activities with other 

IESO employees unless they have obtained consent from the MSP. Yet Glenn McDonald 

instructs both MACD and MAU staff, including in relation to MSP monitor reporting 

activities32. 

46. In light of these overlapping roles and the lack of direct affidavit evidence to the 

contrary, an adverse inference should be drawn that Glenn McDonald, in his role with 

MACD and the Investigation against Nexus Energy, would have improperly had 

possession and knowledge of the confidential draft May 2017 MSP Monitoring Report 

(and more specifically Recommendation 3-233).  

47. This is important because that confidential draft Report was highly relevant to 

MACD’s Investigation and Glenn McDonald’s issuance of the final Notice of Non-

Compliance and Order issued against Nexus Energy. Such use of confidential MSP 

information is procedurally unfair and in direct breach of the Protocol.  

48. The timing of the IESO’s response to Recommendation 3-2 is also suspect and 

cannot be credibly relied on in this dispute, for the reasons described more fully below. 

 
31 See, for instance, Supplementary Tardif Affidavit, Exhibit “B”, Auditor General’s 2017 Annual Report, 
Chapter 3, section 3.06, pp 360-361, section 4.7 and Recommendation 12. 
32 Yeoman Affidavit, para 88. 
33 Namely, that the “IESO should revise the methodology used to set the intertie failure charge [IFCs] to 
include the congestion rents that an intertie trader avoids when it fails a scheduled transaction for reasons 
within its control”. Memorial of the Applicant Nexus Energy Inc. dated October 31, 2025, Tab 3, Affidavit 
of Francois Tardif affirmed October 29, 2025 (“Tardif Affidavit”), Exhibit “O”, p 82. 
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49. The IESO submits that “no MAU employees had any involvement in the 

Investigation [against Nexus Energy]”. This belies logic and is plainly false. Most 

obviously, Robert Yeoman is an MAU employee and admits he was involved in the 

Investigation as Director of both Rule Compliance and Market Surveillance, and in both 

capacities reports directly to Glenn McDonald including in “reviewing MSP reports”.34 This 

blatantly contravenes the requirement under the Protocol to ensure that MAU employees 

take direction exclusively from the MSP (which does not include Glenn McDonald) with 

respect to MSP-related activities.35 

50. Citing only to the affidavit of Robert Yeoman, the IESO submits that “to the extent 

Mr. McDonald received any [confidential MSP-related information from the MAU], it would 

have been unrelated to the Investigation [against Nexus Energy]”. With respect, it is 

simply insufficient for Nexus Energy (or the Arbitrator) to accept this to be the case simply 

because Glenn McDonald’s subordinate says so. Indeed, it is both telling and contrary to 

the best evidence rule that the IESO chose not to file direct affidavit evidence from Glenn 

McDonald despite having every opportunity to do so.  

51. It is relevant and necessary to know the extent to which Glenn McDonald received 

confidential MSP-related information regarding the Investigation, Notice of Non-

Compliance and Order against Nexus Energy. Any such receipt by Glenn McDonald was 

contrary to the Protocol and procedurally unfair.  

 
34  Yeoman Affidavit, paras 86-87. 
35 Tardif Affidavit, Exhibit “M”, “OEB and IESO Protocol dated April 25, 2005”, ss 2.2.6. 
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52. Such information includes the extent to which Glenn McDonald “reviewed”, 

provided input on and/or discussed with the MAU or MSP the draft May 2017 MSP 

Monitoring Report (and more specifically Recommendation 3-2).  The IESO heavily relies 

on Recommendation 3-2 in support of its purported authority to recover “avoided” 

congestion rents for failed intertie transactions (even where there is no “egregious” 

behaviour) and to argue that Nexus Energy was given ample notice of same.36  

53. The extent to which Glenn McDonald (and any other MACD members) had 

involvement with the IESO’s response to Recommendation 3-2 is also relevant as to why 

MACD suddenly changed course and began pursuing compliance investigations for 

“avoided” congestion rents after refraining from doing so for almost 15 years following the 

implementation of automated IFCs and EFCs in 2006.   

The IESO’s Sudden Change of Course in Interpreting Congestion Rents was 
Prompted by the Ontario Auditor General’s 2017 Report on the IESO/MACD 

54. Contrary to the IESO’s Responding Memorial37 and affidavit evidence38, the IESO 

was not prompted to pursue the Investigation against Nexus Energy due to “addressing 

the continuing problem of failed transactions that result in traders avoiding the payment 

of congestion rents” identified in the May 2017 MSP Monitoring Report. This MSP concern 

was in fact not addressed until the implementation of the IESO’s Market Renewal 

 
36 Yeoman Affidavit, paras 25 to 27. Also see Doolittle Affidavit, Exhibit “F”, “IESO Notice of Non-
Compliance dated December 17, 2024, paras 67-68. 
37 Responding Memorial of the IESO dated January 30, 2026, para 79 and footnote 77. 
38 Yeoman Affidavit, paras 25-27. Also see Doolittle Affidavit, Exhibit “F”, paras 67-68. 
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Program in May 2025 when congestion rents expressly became part of the calculation of 

IFCs/EFCs.39 

55. The better explanation for the change in MACD’s treatment of congestion rents for 

failed intertie transactions in or around 2019 is the Office of the Auditor General for 

Ontario value-for-money audit report on the IESO (including MACD) released in 

December 2017. Chapter 3, section 3.06 of the Auditor General’s report found in part that: 

“[MACD] … has limited resources and lacks explicitly 
legislated investigative powers to do more and timelier work. 
… at the time of our audit, there was only enough staff to 
investigate just one of five cases that the Director [Glenn 
McDonald] identified to be in the same significant 
recovery/fine range as the last three investigations. Also, an 
average of 30% of [MACD]’s employees have left each year 
since 2012 because about a third of ‘MACD’s staffing 
allocation is for temporary positions only”.  

The Auditor General accordingly recommended as follows: 

“To ensure that [MACD] can conduct proper oversight of the 
market, we recommend that the IESO: assess the resources 
needed to eliminate its investigation backlog and conduct the 
large-scale investigations that have proven effective in 
recovering funds and identifying and sanctioning significant 
rule violations; and attract and retain staff with experience in 
market rules and expertise in investigation.”40 

56. The Auditor General’s report further noted that: 

“… the Ontario Energy Board itself could have done more to 
protect ratepayers’ interests by attempting to address the 
IESO’s lack of action on the [MSP]’s repeated 
recommendations to fix certain weaknesses and flaws in the 
design of Ontario’s electricity market. 

 
39 Yeoman Affidavit, para 32; and Tardif Affidavit, Exhibit “N”, pages 40 and 43. 
40 Supplementary Tardif Affidavit, Exhibit “B”, Auditor General’s 2017 Annual Report, Chapter 3, section 
3.06, item 9. 
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. . . . . . . . . .. . .  

The Ontario Energy Board could have, but has never, taken 
this action to challenge the IESO’s lack of action on the 
[MSP]’s recommendations for fixing problems with market 
design.”41 

 

57. The IESO agreed with the Auditor General’s recommendation 42  MACD 

subsequently sought and received approval to convert six contracted staff to regular (i.e. 

full-time and non-temporary) status. The IESO also deployed a more targeted recruitment 

strategy which resulted in ten new hires into MACD.43 

58. Coupled with the Auditor General’s report to conduct more compliance 

investigations and the need to demonstrate additional MACD staff would facilitate a 

meaningful increase in such investigations, it is apparent the IESO’s response to 

Recommendation 3-2 was drafted in a self-serving way in part to justify MACD reversing 

course and commencing compliance investigations for “avoided” congestion rents.  

59. This ad hoc change had no authority under the Market Rules and was contrary to 

the IESO’s previous representations in the MACD Report and the Market Rule 

Amendments that such investigations would be limited to instances of “egregious” 

 
41 Supplementary Tardif Affidavit, Exhibit “B”, Auditor General’s 2017 Annual Report, Chapter 3, section 
3.06, p 328. 
42 Supplementary Tardif Affidavit, Exhibit “B”, Auditor General’s 2017 Report, Chapter 3, section 3.06, p 
328. 
43 Supplementary Tardif Affidavit, Exhibit “C”, IESO 2019 Expenditure and Revenue Requirement 
Submission to the Ontario Energy Board (EB-2019-0002), Exhibit C-6-1: Status Report on Certain 
Recommendations to the IESO included in Chapter 3 of the Auditor General’s 2017 Annual Report, pp 4-
5 of 9, item 9. 
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conduct. The change in course was also not rooted in the May 2017 MSP Monitoring 

Report. 

60. The best evidence rule required the IESO to provide direct evidence from Glenn 

McDonald on these matters and associated actions taken by MAU members under his 

command, which the IESO failed to do. Nexus Energy accordingly will be seeking to 

cross-examine Glenn McDonald at the arbitration hearing or, alternatively, will ask the 

Arbitrator to draw adverse inferences against the IESO. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

March 13, 2026 BLAKE, CASSELS & GRAYDON LLP 
Barristers & Solicitors 
199 Bay Street 
Suite 4000, Commerce Court West 
Toronto ON  M5L 1A9 
 
Bradley E. Berg LSO #38755M 
Tel: 416-863-4316 
brad.berg@blakes.com 
 
Reena Goyal LSO #50324A 
Tel: 416-863-5807 
Fax: 416-863-2653 
reena.goyal@blakes.com 
 
Lawyers for the Applicant 
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Kirby Cohen 
Michael Wilson 
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IN THE MATTER OF an Arbitration under Chapter 3 of the IESO Market Rules made 
pursuant to section 32 of the Ontario Electricity Act, 1998, S.O. 1998, c. 15, as 

amended

B E T W E E N: 

NEXUS ENERGY INC. 
Applicant 

- and - 

INDEPENDENT ELECTRICITY SYSTEM OPERATOR (IESO) 
Respondent 

SUPPLEMENTARY AFFIDAVIT OF FRANCOIS TARDIF 

(AFFIRMED MARCH 13, 2026) 

I, Francois Tardif, of the City of Vaughan, in the Province of Ontario, AFFIRM: 

1. I am the Director of Risk and Regulatory Affairs of Nexus Energy Inc., the applicant 

in this proceeding. This affidavit is in addition to the previous affidavit affirmed by me on 

October 29, 2025 and filed in this proceeding. 

2. A copy of the IESO’s written argument which I am advised by Reena Goyal, 

counsel for Nexus Energy Inc., was filed in the Rayonier case cited at paragraphs 91 and 

101 of the IESO’s Responding Memorial, is attached as Exhibit “A”.

3. A copy of Chapter 3, Section 3.06 of the Ministry of Energy 2017 Auditor General 

Report entitled “Independent Electricity System Operator Market Oversight and 

Cybersecurity”, is attached as Exhibit “B”. 
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4. A copy of the IESO’s Status Report on Certain Recommendations to the IESO 

included in Chapter 3 of the Auditor General’s 2017 Annual Report, which I am advised 

by Reena Goyal was filed by the IESO in an Ontario Energy Board proceeding bearing 

file number EB-2019-0002, is attached as Exhibit “C”. 

AFFIRMED BEFORE ME by Francois 
Tardif, in the City of Vaughan, in the 
Province of Ontario before me at the City 
of Vaughan, in the Province of Ontario on 
March 13, 2026, in accordance with O. 
Reg 431/20, Administering Oath or 
Declaration Remotely.

Commissioner for Taking Affidavits 
(or as may be) 

Francois Tardif 

Docusign Envelope ID: 6F7AA52A-3315-422B-8FE1-587B7254C81D



Exhibit “A” 

to the Affidavit of Francois Tardif 

Sworn before me on March 13, 2026, in accordance with O. Reg. 431/20, Administering 
Oath or Declaration Remotely 

Nilou Nezhat 
Commissioner for Taking Affidavits  

(or as may be) 
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Court File No.   

ONTARIO 
SUPERIOR COURT OF JUSTICE 

DIVISIONAL COURT 

B E T W E E N : 

RAYONIER A.M CANADA ENTERPRISES INC. 
Applicant 

(Responding Party) 

- and - 

INDEPENDENT ELECTRICITY SYSTEM OPERATOR 
Respondent 

(Moving Party) 

FACTUM OF THE RESPONDENT/MOVING PARTY 
(Motion To Quash Judicial Review  

Returnable July 28, 2020) 

PART I - INTRODUCTION 

1. The Independent Electricity System Operator (“IESO”) requests that Rayonier 

A.M. Canada Enterprises Inc. (“RYAM”)’s application for judicial review be 

quashed, stayed or dismissed in deference to a mandatory dispute resolution 

process and because of the adequate alternative remedy doctrine. 

2. RYAM’s application for judicial review concerns two Notices of Non-Compliance 

(“Notices”) issued by the IESO. The Notices are issued under the Market Rules 

that govern the IESO-controlled grid and IESO-administered markets for 

electricity. The Notices determined that RYAM committed more than 44,000 

breaches of the Market Rules. 

3. RYAM’s application for judicial review seeks to quash the Notices and obtain 

other related relief.   
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4. RYAM’s proceeding suffers from two fatal flaws. Both flow from the dispute 

resolution process contained in the Market Rules (the “Market Rules DRP”). The 

Market Rules DRP is a mandatory three-step negotiation, mediation and de novo 

arbitration process.  

5. First, RYAM contractually agreed to the Market Rules DRP, both by express 

agreement and as a legislatively deemed term of the license that RYAM obtained 

from the Ontario Energy Board (“OEB”) authorizing it to participate in the IESO-

administered electricity markets. The extensive body of case law concerning 

mandatory dispute resolution clauses prevents RYAM from bringing this judicial 

review application at this time.  

6. Second, RYAM has adequate alternative remedies: the mandatory negotiation, 

mediation and, if necessary, arbitration phases of the Market Rules DRP, followed 

by a right of appeal to the OEB. These are specialized forums for resolving matters 

arising under the Market Rules. RYAM has exhausted none of these remedies and 

should not be permitted to bring its application for judicial review. These processes 

may resolve the issues between the parties entirely or otherwise make the court’s 

involvement unnecessary.  

7. The Honourable Corbett J. directed that this motion be heard together with a 

motion brought by RYAM to stay the Notices. Not only should the Notices not be 

stayed, but this application should not proceed at all. 

8. RYAM benefitted from its decision to become a participant in the IESO-

administered markets. It was aware at all times that participation was governed by 

the Market Rules. Any issues RYAM now wishes to raise regarding the Notices 
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are appropriately dealt with through the Market Rules DRP and not by way of 

judicial review. 

PART II - THE FACTS 

A. RYAM’s License Bound It To The Market Rules 

9. The Market Rules govern the IESO-controlled grid and the IESO-administered 

markets related to electricity and ancillary services. 

Market Rules for the Ontario Electricity Market (“Market Rules”), Chapter 1, s. 4.1.1, 
Book of Authorities of IESO (“IESO BOA”), Tab 3.  

10. RYAM, originally named Spruce Falls Inc. and later Tembec Enterprises Inc., was 

a market participant in the IESO-administered markets before, during and after the 

conduct that is the subject of the Notices. 

Affidavit of Christopher Black sworn June 2, 2020 (“Black Affidavit”) at paras. 4-5, 
Motion Record of RYAM (“RYAM MR”), Tab 2 at 7.  

Black Affidavit, Exhibit “B”, Notice of Non-Compliance dated May 26, 2020 (“First 
Notice”) at para. 131, RYAM MR, Tab 2B at 49-50. 

11. RYAM applied to the OEB for and obtained a license allowing it to participate in 

the IESO-administered markets as an electricity wholesaler. 

Black Affidavit, Exhibit “A”, RYAM OEB Licence, RYAM MR, Tab 2A at 13.  

12. The Ontario Energy Board Act, 1998 grants the OEB the authority to specify the 

conditions under which a license for market participation may be issued. The 

legislature, through the OEB Act, also deems that a condition of each licence is an 

obligation to comply with the Market Rules. 

Ontario Energy Board Act, 1998, S.O. 1998, c. 15, Sched. B [OEB Act], ss. 70(2), 
70(4).  
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13. Compliance with the Market Rules is therefore expressly a condition of RYAM’s 

Electricity Wholesaler Licence issued pursuant to the OEB Act. 

Black Affidavit, Exhibit “A”, RYAM OEB Licence at s. 4.2, RYAM MR, Tab 2A at 15.   

B. RYAM Contractually Agreed to Comply with the Market Rules  

14. RYAM also agreed to be bound by the Market Rules. The Market Rules state that 

the Market Rules have the effect of a contract between each market participant and 

the IESO by virtue of the execution of a participation agreement. 

Market Rules, Chapter 1, s. 4.3.1, Book of Authorities of IESO (“IESO BOA”), Tab 3. 

15. The Market Rules prevent participation in the IESO-administered markets unless, 

among other things, the person agrees to be bound by the Market Rules by 

executing a participation agreement.  

Market Rules, Chapter 2, s. 1.2.2.3, IESO BOA, Tab 3.  

16. RYAM, under its previous names Spruce Falls Inc. and Tembec Enterprises Inc., 

entered into a Participation Agreement with the IESO dated January 15, 2002 and 

a Participation Amending Agreement dated March 7, 2007. 

Affidavit of Erin Williams sworn June 19, 2020 (“Williams Affidavit”), Exhibit “H”, 
Participation Agreement dated January 15, 2002 (“Participation Agreement”), Motion 
Record of IESO (“IESO MR”), Tab 2H at 1009; 

Williams Affidavit, Exhibit “I”, Participation Amending Agreement dated March 7, 
2007, IESO MR, Tab 2I at 1025. 

17. RYAM’s Participation Agreement contains RYAM’s express agreement to be 

bound by and to comply with all of the provisions of the Market Rules so far as 

they are applicable to RYAM. 

Williams Affidavit, Exhibit “H”, Participation Agreement at s. 3.1, IESO MR, Tab 2H at 
1009.   
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18. Beyond being a market participant, RYAM also voluntarily elected to become a

“dispatchable load”. RYAM could have received electricity without being a

dispatchable load. There are currently only six dispatchable loads in Ontario. In

registering as a dispatchable load, RYAM became able to obtain significant

benefits from the IESO-administered markets, subject to complying with

applicable Market Rules.

Williams Affidavit at paras. 9-12, Exhibits “J”-”L”, IESO MR, Tab 2 at 10-11, 1040, 
1042, 1045, 1055-1059, 1063;
Affidavit of Virginia Fletcher sworn June 12, 2020 (“Fletcher Affidavit”), Exhibit
“CCC”, Appendix B (Preliminary Sanction Assessment) to IESO Letter dated May 29, 
2020 at para. 16, Application Record of RYAM (“RYAM AR”), Tab 2CCC at 933.

C. The IESO Investigated RYAM’s Conduct Under the Market Rules

19. The IESO’s Market Assessment and Compliance Division (“MACD”) is a unit

within the IESO responsible for fostering compliance with, and the enforcement

of the Market Rules.

Fletcher Affidavit, Exhibit “B”, Printout of IESO webpage, “Market Oversight”, RYAM
AR, Tab 2B at 53.

20. The IESO, through MACD, investigated RYAM’s conduct in the IESO-

administered markets and, particularly, its conduct as a dispatchable load. At the

conclusion of its investigations, the IESO issued the Notices.

21. The Notices comprehensively disclose RYAM’s conduct contrary to the Market

Rules. The IESO’s investigation of RYAM concluded that RYAM committed

more than 44,000 breaches of the Market Rules in conjunction with its conduct as
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a dispatchable load. The IESO estimated that RYAM received over $20 million in 

payments arising from its breaches of the Market Rules.  

Black Affidavit, Exhibit “C”, Notice of Non-Compliance dated May 29, 2019 (“Second 
Notice”) at paras. 6, 56, RYAM MR, Tab 2C at 68, 78.  

22. The Notice dated May 26, 2020 imposes financial penalties of $377,000 related to 

numerous failures to comply with information requests during the IESO’s 

investigation, and an order requiring RYAM to provide a privilege log in respect 

of information RYAM continues to withhold from the IESO. 

Black Affidavit, Exhibit “B”, First Notice at para. 146, RYAM MR, Tab 2B at 55-56.  

23. RYAM has not alleged in its Notice of Application or the affidavit from its 

executive in support of its motion for a stay of the Notices that it did not commit 

the breaches of the Market Rules. 

24. RYAM has not challenged section 2 of Chapter 3 of the Market Rules containing 

the Market Rules DRP. 

25. RYAM has also not challenged section 6.6 of Chapter 3 of the Market Rules, 

which contain the provisions related to “Non-Compliance Letters and Financial 

Penalties” that can be imposed by the IESO when Market Rules are breached. 

Market Rules, Chapter 3, s. 6.6, IESO BOA, Tab 3.  

D. The Market Rules DRP Has Been Integral to the Operation of the Electricity 
Market Since its Formation 

26. The First Interim Report of Market Design Committee dated March 31, 1998 was 

submitted to the Government before the passage of the Electricity Act. The Market 

Design Committee was appointed to provide recommendations to the government 
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on the design of an Independent Market Operator and propose rules and protocols 

that will be needed for a fully competitive electricity market in Ontario. Professor 

Ronald Daniels chaired the Market Design Committee, which was composed of 

various electricity and legal experts.   

Williams Affidavit, Exhibit “B”, First Interim Report of the Market Design Committee 
dated March 31, 1998 (“MDC First Report”), IESO MR, Tab 2B at 40-47.  

27. The MDC First Report included recommendations about the jurisdiction of the

dispute resolution panel to resolve disputes related to Ontario’s electricity market.

It recommended that decisions of the dispute resolution panel be final and backed

by a privative clause, subject to appeal to the OEB only where the financial penalty

was above a certain threshold or the market participant’s registration was

suspended or revoked.

Williams Affidavit, Exhibit “B”, MDC First Report at s. 6.2.3, IESO MR, Tab 2B at 70.

28. The Market Design Committee suggested a division of roles between the IESO

and OEB as follows:

Responsibilities Role of [IESO] Role of OEB 

Dispute Resolution • monitor compliance with
market rules and any
relevant legislation

• ensure there is an
efficient mechanism for
resolving disputes on the
interpretation and
application of the rules
between market
participants and the
[IESO]

• hear appeals on major
disputes

• remand written decisions
to the [IESO] and parties
to the dispute

• issue directions to the
[IESO] and parties to the
dispute

Williams Affidavit, Exhibit “B”, MDC First Report s.10, IESO MR, Tab 2B at 86.  
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E. The Market Rules Contain a Comprehensive Dispute Resolution Regime and 
Appeal Rights 

29. The passage of the Electricity Act, 1998 created the Independent Market Operator 

(now IESO), which operates Ontario’s electricity system.  

Electricity Act, 1998, S.O. 1998, c. 15, Sched. A [Electricity Act].  

30. The Electricity Act empowers the IESO to make rules to “establish and govern” 

markets related to electricity and to “govern” the operation and use of the IESO-

controlled grid. It also authorizes the IESO to make orders imposing financial 

penalties on market participants. 

Electricity Act, ss. 32.  

31. Chapter 3 of the Market Rules deals with “Administration, Supervision, 

Enforcement”. Section 2 of Chapter 3 specifically deals with dispute resolution, 

and contains the Market Rules DRP. 

Market Rules, Chapter 3, s. 2, IESO BOA, Tab 3.   

32. The goal of the Market Rules DRP is described by the IESO as intended to “resolve 

disputes between parties in the Ontario electricity marketplace, in the most 

expeditious and most cost-effective way”. 

Williams Affidavit, Exhibit “D”, Printout of IESO webpage, “Dispute Resolution - 
Overview”, IESO MR, Tab 2D at 778. 

33. Subject to exemptions that are not relevant to RYAM’s application, the Market 

Rules DRP applies to any dispute between the IESO and any market participant 

which arises under the Market Rules, market manuals or any standard, policy or 

procedure established by the IESO pursuant to the Market Rules, including with 
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respect to any alleged violation or breach thereof, whether or not specifically 

identified in the Market Rules as a dispute to which the Market Rules DRP applies. 

Market Rules, Chapter 3, s. 2.2.1.1, IESO BOA, Tab 3.   

34. The Market Rules DRP has three mandatory steps: a good faith negotiation phase, 

a mediation procedure and a comprehensive arbitration clause. 

Market Rules, Chapter 3, ss. 2.5, 2.6 and 2.7, IESO BOA, Tab 3.   

PART III - KEY ISSUES 

35. There are two key issues on this motion to quash, stay or dismiss RYAM’s 

application for judicial review: 

(a) Is RYAM required to use the Market Rules DRP to resolve its disputes 

about the Notices arising under the Market Rules? 

(b) Should this judicial review application should be quashed as a result of the 

adequate alternative remedy doctrine? 

PART IV - LAW AND ARGUMENT 

36. RYAM’s application for judicial review should not proceed because two well-

established principles of law dictate that it should be quashed, stayed or dismissed. 

37. The Honourable Corbett J. made a case management direction that IESO “shall 

deliver” its own motion materials to quash this application for judicial review at 

the same time that it responds to RYAM’s stay motion. The issues in this motion 

substantially overlap with the serious issue to be tried threshold for RYAM’s stay 
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motion. Given the court’s direction and the overlap, it is appropriate for the court 

to resolve all of these issues at the same time. 

Rayonier v. IESO, 2020 ONSC 3574 (Div. Ct.) (CanLII) at para. 3; 

See also Spence v. University of Toronto, 2017 ONSC 3803 (Div. Ct.) (CanLII) at para. 
15. 

A. This Judicial Review Should be Quashed Because of RYAM’s Agreement to 
Mandatory Dispute Resolution 

38. RYAM contractually agreed to comply with the Market Rules by applying to 

become an OEB-licensed market participant and by entering into the Participation 

Agreement with the IESO. RYAM’s judicial review application should be quashed 

based solely on RYAM’s contractual agreement to the Market Rules DRP. 

i. Contractual Dispute Resolution Agreements are to be Respected 

39. An agreement to arbitrate has long been considered one of the most powerful 

means for commercial entities to determine how their disputes will be resolved. 

Courts have consistently given great deference to contractual mandatory 

arbitration clauses. 

40. For example, as recently reiterated by the Court of Appeal, “[t]he law favours 

giving effect to arbitration agreements. This is evident in both legislation and in 

jurisprudence”. 

Haas v. Gunasekaram, 2016 ONCA 744 (CanLII) at para. 10; 

F. Paul Morrison, McCarthy Tetrault, “Ontario Court of Appeal Reaffirms that 
Agreements to Arbitrate are Strictly Enforced” 25 January 2017, IESO BOA, Tab 2. 

41. The Arbitration Act contains mandatory language permitting a party to seek to 

have a court proceeding that is subject to an arbitration clause stayed. The 
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Arbitration Act states that a court in which a proceeding is commenced shall, on 

the motion of another party to the arbitration agreement, stay the proceeding.  

Arbitration Act, 1991, S.O. 1991, c. 17, [Arbitration Act], s. 7. 

42. The courts will defer to arbitration clauses in judicial review proceedings.  They 

are reluctant to permit parties to sidestep an agreed-upon dispute resolution regime 

and the Arbitration Act by commencing an application for judicial review.  

Kucyi v. Kucyi, 2005 CanLII 48539 (Ont. Div. Ct.) (CanLII) at para. 9. 

43. The hybrid model of an arbitration accompanied by a mediation commitment that 

is employed in the Market Rules DRP is equally enforceable in Ontario. 

Thomson v. Thomson, 2012 ONCJ 141 (Ont. Ct. J.) (CanLII) at para. 50;  

Lougheed v. Garden City Entrepreneurs Inc., 2008 CanLII 38262 (Ont. Sup. Ct. J.) 
(CanLII) at paras. 13, 17, 20;  

Tall Ships Landing Developments v. Leeds Standard Condominium Corporation No. 41, 
2019 ONSC 2600 (CanLII) at paras. 22, 34-35. 

ii. The Market Rules DRP Applies to this Dispute 

44. The Market Rules DRP applies broadly. Subject to  exceptions that are not relevant 

in these proceedings, the Market Rules DRP applies to:  

“any dispute between the IESO and any market participant 
which arises under the market rules, market manuals or any 
standard, policy or procedure established by the IESO 
pursuant to these market rules, including with respect to any 
alleged violation or breach thereof, whether or not specifically 
identified in the market rules as a dispute to which this section 
2 applies” 

Market Rules, Chapter 3, s. 2.2.1.1, IESO BOA, Tab 3 (Note – italicization in original, 
signifying defined terms in the Market Rules; emphasis added with underlining). 

45. The dispute between RYAM and the IESO arises under the Market Rules as well 

as under investigative procedures established by the Market Rules.  The Notices 
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relate to RYAM’s breaches of the Market Rules. The Market Rules DRP therefore 

applies.  

46. RYAM has not challenged the validity of the Market Rules DRP in this proceeding. 

RYAM’s Notice of Application challenges the IESO’s jurisdiction to enact and 

apply Chapter 3, section 6.2, which are the IESO’s principal investigative powers 

(the “Investigation Rules”). It does not allege that the Market Rules DRP (found 

in Chapter 3, section 2 of the Market Rules) is in any way invalid. 

47. Even if RYAM successfully challenges other provisions of the Market Rules (such 

as Chapter 3, section 6.2), the parties’ agreement to use the Market Rules DRP 

survives.  

Arbitration Act, s. 17(2). 

iii. Any Dispute About the Applicability of the Market Rules DRP Should 
be Resolved by the Arbitrator   

48. If RYAM were to dispute the applicability of the mandatory mediation and 

arbitration process, such a challenge would have to be resolved by the arbitrator in 

the first instance. This “competence-competence principle” has been repeatedly 

affirmed by courts of all levels in Canada including the Supreme Court of Canada. 

It is also found in the Arbitration Act.  

Arbitration Act, s. 17(1); 

Dell Computer Corp. v. Union des consommateurs, 2007 SCC 34 (CanLII) at paras. 84, 
163;  

Seidel v. Telus Communications Inc., 2011 SCC 15 (CanLII) at paras. 28-29. 
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iv. The Market Rules DRP Applies Despite Allegations of Jurisdiction 
and Natural Justice 

49. RYAM’s categorization of its complaints about the Investigation Rules as 

jurisdictional and concerning natural justice does not trump the foregoing 

principles, nor does it provide RYAM with a mechanism to avoid the Market Rules 

DRP.  

(1) As a Matter of Contractual Agreement, the Legislative Validity 
of Market Rules Chapter 3, Section 6.2 is Irrelevant 

50. RYAM agreed to be bound by the Investigation Rules and all other Market Rules. 

Its argument that the Investigation Rules are ultra vires the IESO has no relevance 

to its contractual agreement that disputes arising under the Market Rules are 

governed by the Market Rules DRP.  

(2) The Market Rules DRP Can Apply to Issues of Validity 

51. The Market Rules DRP can be used to address issues related to the validity of the 

Investigation Rules.  

52. Validity issues may arise where one party is a public actor and the parties are 

subject to a statutory arbitration scheme in which the arbitrator derives authority 

from legislation. In such circumstances, arbitrators are empowered to deal with 

issues of validity, so long as they have the right to determine questions of law. 

53. For example, in the context of statutory labour arbitrations, the Supreme Court of 

Canada has found that arbitrators appointed pursuant to a collective agreement 
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have been conferred with the power to interpret law and accordingly, hold a 

concomitant power to determine whether that law is constitutionally valid. 

Douglas/Kwantlen Faculty Assn. v. Douglas College, [1990] 3 S.C.R. 570 (CanLII) at 
paras. 70, 82-83. 

Cuddy Chicks Ltd. v. Ontario (Labour Relations Board), [1991] 2 S.C.R. 5 (CanLII) at 
para. 11.  

54. The Supreme Court of Canada has set out factors to determine whether an 

administrative decision-maker has jurisdiction to decide questions of law. Courts 

have applied these factors equally to arbitrators appointed under a statutory 

scheme. These factors weigh in favour of the Market Rules DRP arbitrator 

deciding questions of law. 

Martin v. Nova Scotia (Workers’ Compensation Board), [2003] 2 S.C.R. 504 (CanLII) 
[Martin] at paras. 52-53;  

Laurent v. Fort McKay First Nation, 2009 FCA 235 (CanLII) at para. 66.  

(a) The legislature was aware of the proposed scope of the Market Rules that 

included a comprehensive scheme for resolving disputes, subject to the rights of 

appeal it provided from an arbitrator’s decision. It had the benefit of that 

knowledge when enacting the Electricity Act and the OEB Act; 

Williams Affidavit, Exhibit “B”, MDC First Report at ss. 6.2, 10, IESO MR, Tab 2B at 
68-70, 78.  

Martin, ibid. (CanLII) at para. 52.  

(b) The arbitrator appointed under the Market Rules DRP will be independent, 

which further implies that he or she has the jurisdiction to decide questions of law; 

and 

Market Rules, Chapter 3, ss. 2.7.1, 2.7.1D, 2.7.6, IESO BOA, Tab 3; 

Martin, ibid. (CanLII) at para. 52.  
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(c) Section 8(2) of the Arbitration Act permits an arbitral tribunal to determine 

any question of law. It has not been excluded from the Market Rules DRP 

arbitration.1 

Arbitration Act, ss. 2(1)(a), 8(2). 

55. Remedies do not determine jurisdiction, and RYAM’s claim for invalidity should 

not permit it to end-run the contractual dispute resolution process that it agreed to. 

Paul v. British Columbia (Forest Appeals Commission), 2003 SCC 55 (CanLII) at para. 
40.  

(3) The Market Rules DRP Provide for a De Novo Hearing, Which 
Can Resolve Natural Justice Issues 

56. In this matter, the de novo arbitration in the Market Rules DRP cures any 

complaints made by RYAM about natural justice or procedural fairness.  

57. Procedural fairness deficiencies may be cured by a de novo adjudication. 

Donald JM Brown and John M Evans, Judicial Review of Administrative Action in 
Canada, (Toronto: Thomas Reuters, 2019),§ 3:2370, IESO BOA, Tab 1; 

AlGhaithy v. University of Ottawa, 2012 ONSC 142 (Div. Ct.) (CanLII) at para. 38. 

58. When determining whether a proceeding is de novo or appellate in nature, the court 

will consider the following non-exhaustive list of characteristics: 

(a) the materials filed in the proceeding; 

(b) the degree to which the subsequent hearing affords procedural fairness; 

                                                 
1 The limited procedural provisions of the Arbitration Act that are excluded from the operation of the Market 
Rules DRP are listed in Chapter 3, sections 2.1.6 and 2.7.13 and do not include section 8(2). 
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(c) the issues to be decided and the amount of discretion in awarding the 

subsequent relief; and 

(d) whether the subsequent decision of the arbitrator replaces the previous 

decision. 

59. All of these factors point unequivocally to the conclusion that an arbitration under 

the Market Rules DRP is a de novo hearing with abundant natural justice and 

procedural fairness protections. 

(a) The Notices are Not Required to be Filed with the Arbitrator  

60. The Market Rules do not require the parties to file the Notices with the arbitrator.  

Instead, the issues argued at arbitration are outlined in the parties’ written 

representations. The fact that the Notices are not required to be provided to the 

arbitrator supports the conclusion that the arbitration is a hearing de novo.  Where 

nothing indicates that the underlying record for a decision shall be transferred to a 

subsequent decision maker, the matter is more likely to be a de novo rather than a 

“pure” appeal. 

Market Rules, Chapter 3, ss. 2.5.1, 2.5.2, 2.5.4, 2.5.5, 2.7.7, 2.7.8, 2.7.9, IESO BOA, 
Tab 3; 

Harelkin v. University of Regina, [1979] 2 S.C.R. 561 (CanLII) at para. 66. 

(b) The Market Rules DRP Affords Complete Procedural Fairness 

61. The Market Rules DRP arbitration process affords participants procedural fairness, 

which favours a finding that it is a de novo hearing.  The DRP involves trial-like 

steps. The market participant and the IESO are both entitled to legal representation. 

Market participants who may be affected by the arbitration award may seek leave 
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to intervene. The arbitrator can make document production orders against either 

party and compel testimony. Witnesses provide written evidence in-chief and are 

made available for cross-examination under oath at an oral hearing. The parties 

have opportunities to make written submissions in advance followed by oral 

arguments at an open hearing. The arbitrator provides written reasons for his or her 

decision. 

Market Rules, Chapter 3, ss. 2.7.7, 2.7.8, 2.7.12, 2.7.16 - 2.7.18, 2.7.20, 2.7.22, IESO 
BOA, Tab 3.  

62. A hearing structure where witnesses are called, lawyers may be present and 

arguments are presented has been construed as de novo. The ability to hear new 

evidence has also been held to be relevant to whether the matter is treated as a 

hearing de novo. 

McNamara v. Ontario Racing Commission (1998), 164 D.L.R. (4th) 99 (Ont. C.A.)  
(CanLII) at para. 27;  

Harelkin v. University of Regina, [1979] 2 S.C.R. 561 (CanLII) at para. 66. 

(c) The Arbitrator is Afforded Significant Discretion  

63. The discretion afforded to the arbitrator suggests that the Market Rules DRP 

arbitration is a hearing de novo.  

64. The Supreme Court of Canada has said that a hearing is de novo if it is a fresh 

determination based upon new evidence. 

R. v. Dennis, [1960] S.C.R. 286 (CanLII) at paras. 12-13. 

65. The Market Rules DRP will involve fresh evidence.  
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66. In a dispute regarding a breach of the Market Rules, the arbitrator may impose 

such financial penalties, assess such damages or make such further and other 

orders or directions as are just and reasonable within certain limits.  

Market Rules, Chapter 3, ss. 2.2.1.1, 2.7.24, 2.7.24.1, 2.7.24.2, IESO BOA, Tab 3.  

67. The Market Manuals confirm that the arbitrator has broad jurisdiction to make any 

award that is just and reasonable, subject to certain limitations. 

Williams Affidavit, Exhibit “E”, Market Manual 2.1, Dispute Resolution at s. 2.4, IESO 
MR, Tab 2E at 815.  

(d) The Decision of the Arbitrator Replaces the Decision of the 
IESO  

68. An award of the Market Rules DRP arbitrator concerning a breach of the Market 

Rules is deemed to be the decision or order of the IESO. The appeal provisions in 

the Electricity Act apply to the arbitrator’s award. This factor weighs in favour of 

the Market Rules DRP arbitration being a de novo hearing. 

Murray v. Aviva Canada Inc., 2007 CarswellOnt 6074 (Fin. Serv. Comm. Arb.) at para. 
22. 

Market Rules, Chapter 3, ss. 2.2.1.1, 2.7.24, IESO BOA, Tab 3;  

Electricity Act, s. 36. 

B. The Availability of an Adequate Alternative Remedy Warrants Quashing this 
Application 

69. RYAM’s failure to abide by its contractual agreement to the Market Rules DRP is 

not the only fatal flaw in its judicial review application. The adequate alternative 

remedy doctrine (“AAR Doctrine”) should also bar this application. 
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70. RYAM has not taken advantage of either the mandatory Market Rules DRP or the 

statutory right of appeal to the OEB.  Having not exhausted its remedies, it should 

not be permitted to bring this judicial review application.  

i. The Market Rules DRP and Electricity Act Contain a Mandatory 
Appeal Route 

71. The Market Rules DRP is statutorily imposed on RYAM from two sources: the 

delegated rule-making authority exercised by the IESO under the Electricity Act, 

and the licensing process undertaken by the OEB pursuant to the OEB Act. These 

statutory requirements are in addition to RYAM’s contractual agreement to the 

Market Rules, discussed above. 

Electricity Act, s. 32; 

OEB Act, s. 70(4); 

Williams Affidavit, Exhibit “H”, Participation Agreement at Art. 3.1, IESO MR, Tab 2H 
at 1009.   

72. As described above, the Market Rules contain a good faith negotiation, mediation 

and arbitration processes. Once the Market Rules DRP is complete, RYAM has an 

additional right of appeal to the OEB under the Electricity Act, if the arbitrator’s 

order imposes a penalty in excess of $10,000. 

Electricity Act, s. 36(1)(a); 

Appeal from Penalties Imposed Under the Market Rules, O. Reg. 12/01, s.1.  

73. The Market Design Committee made specific recommendations to the 

Government about the available appeal route. After receiving those 

recommendations, the legislature included a privative clause in the Electricity Act 

and the IESO included a parallel privative clause in the Market Rules established 

under that statutory authority. 
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74. The Electricity Act requires compliance with the Market Rules DRP before a party 

may exercise its right of appeal to the OEB: 

An appeal shall not be commenced under subsection (1) unless 
the appellant has made use of the provisions of the market 
rules relating to dispute resolution. 

Electricity Act, s. 36(2). 

75. The Market Rules state: 

[W]here any dispute of a kind described in section 2.2.1 or 2.2.2 
arises, the parties concerned shall comply with the procedures 
set forth in this section 2 [i.e. the Market Rules DRP] before 
commencing a civil or other proceeding in relation to the 
dispute, including but not limited to the filing of an appeal 
pursuant to subsection 36(1) of the Electricity Act, 1998. 

Market Rules, Chapter 3, s. 2.2.4, IESO BOA, Tab 3. 

76. RYAM has not challenged the validity of the privative clauses. 

ii. The Adequate Alternative Remedy Doctrine Should Bar this 
Application 

77. Where an adequate alternative remedy is available, a court may exercise its 

discretion to refuse to grant prerogative writs through the application of the AAR 

Doctrine.   

78. The leading case on the AAR Doctrine, Harelkin, considered a dispute where an 

applicant did not seek available relief from the university’s senate committee 

before starting a court application. The Supreme Court held that the court 

application should not have been commenced because the applicant had an 
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adequate alternative remedy, and an even better remedy, in the form of an appeal 

to the senate committee. 

Harelkin v. University of Regina, [1979] 2 S.C.R. 561 (CanLII) at paras. 71, 73. 

79. In order for an alternative forum or remedy to be adequate, neither the process nor 

the remedy need be identical to those available on judicial review. The test to be 

considered is whether the alternative remedy adequately addresses the applicant’s 

grievance.  

Strickland v. Canada (Attorney General), 2015 SCC 37 (CanLII) at para. 42.  

80. The following factors support the application of the AAR Doctrine to RYAM’s 

application for judicial review: 

(a) If the good faith negotiation process established in section 2.5 of Chapter 3 

of the Market Rules is successful, the court’s assistance will not be required. 

Market Rules, Chapter 3, s. 2.5.3A, IESO BOA, Tab 3.   

(b) If the structured mediation process prescribed in section 2.6 of Chapter 3 

of the Market Rules is successful, the court’s assistance will not be required. 

Market Rules, Chapter 3, s. 2.6, IESO BOA, Tab 3. 

(c) If RYAM’s dispute regarding the Notices is not resolved through 

negotiation or mediation, RYAM can proceed with the arbitration process under 

section 2.7 of Chapter 3 of the Market Rules. This de novo hearing leads to 

decisions that are deemed to replace the Orders and become the IESO’s orders. 

The arbitrator’s decisions are then subject to appeal to the OEB. The court’s 

assistance will not be required for any of these steps. 

Market Rules, Chapter 3, s. 2.7, 2.7.24, IESO BOA, Tab 3. 
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(d) The mediation and arbitration steps in the Market Rules DRP will each be 

undertaken by a qualified, independent and neutral third party. Members of the 

Dispute Resolution panel include the Hon. Dennis O’Connor, Bryan Duguid, Ellen 

Fry and John J. Marshall.  

Market Rules, Chapter 3, s. 2.6.2.2, 2.7.6, IESO BOA, Tab 3; 

Williams Affidavit, Exhibit “D”, Printout of IESO webpage, “Dispute Resolution - Panel 
Members”, IESO MR, Tab 2D at 782. 

(e) If this judicial review continues, the parties will be compelled to go to the 

cost of adjudicating the Notices at least twice - once in this court and once before 

the Market Rules DRP adjudicator. 

(f) As discussed above, the Electricity Act and Market Rules each contain a 

privative clause. 

81. RYAM can stay the financial penalties and avoid publicity by promptly activating 

the Market Rules DRP. RYAM would then receive a complete de novo hearing in 

the arbitration (assuming that the two steps preceding the arbitration do not settle 

the matter). RYAM has an available appeal route which it has not exhausted and 

which should not be bypassed. 

Market Rules, Chapter 3, s. 2.3.3, IESO BOA, Tab 3; 

Williams Affidavit, Exhibit “G”, Market Manual 2.6, Treatment of Compliance Issues at 
s. 1.3.10, IESO MR, Tab 2G at 931.  

iii. The Doctrine of Collateral Attack Should Bar this Application 

82. The doctrine of collateral attack complements the AAR Doctrine. It prevents a 

party from undermining and circumventing a binding order by challenging its 

validity in the wrong forum. The validity of an order should not be challenged in 
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separate proceedings when that party has not used the direct challenge procedures 

that were established for the order.  

Garland v. Consumers’ Gas Co., 2004 SCC 25 (CanLII) at paras. 71-72.  

83. The Supreme Court of Canada has held that the determination to be made 

regarding collateral attack is not with respect to whether a person has the right to 

challenge the validity of an order; rather, the issue is whether the legislature has 

prescribed a specific forum for doing so.  

R. v. Consolidated Maybrun Mines Ltd., [1998] 1 S.C.R. 706 (CanLII) at para. 46.  

84. The legislature has prescribed a complete and detailed scheme for market 

participants like RYAM to challenge orders made after an investigation by the 

IESO, beginning with the Market Rules DRP and followed by an appeal to the 

OEB. Circumventing this scheme would undermine the integrity of electricity 

market regulation relied upon by all participants in the IESO-administered markets 

and would run counter to the intention of the legislature.  

iv. RYAM has Also Ignored the Provisions for Challenging the Market 
Rules 

85. RYAM claims that an arbitrator does not have jurisdiction to deal with its 

application for judicial review because the relief it is seeking involves making 

changes to the Market Rules:  

“the IESO’s dispute resolution process does not permit an 
adjudicator to conclude that any Market Rules are invalid, 
ultra vires or null and void for lack of jurisdiction.” 

Market Rules, Chapter 3, sections 2.2.3.1 and 2.2.3.2, RYAM Factum of the Moving 
Party (Motion for Stay) at para. 9. 
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86. These two provisions exclude the use of the Market Rules DRP for issues related 

to amendments of Market Rules: 

2.2.3.1 applications by any person to review a market rule, 
which applications  shall be governed by section 4;  

2.2.3.2 disputes with respect to a proposal to amend or not to 
amend any provision of the market rules; 

Market Rules, Chapter 3, s. 2.2.3.1, 2.2.3.2, IESO BOA, Tab 3. 

87. As noted above, the IESO submits that an arbitrator would have the jurisdiction to 

address the validity and natural justice issues raised by RYAM in relation to the 

Notices. It does not appear that RYAM is seeking to amend the Market Rules, but 

if that is its intention, it has also chosen the wrong forum and process for such 

changes. 

88. The Market Rules contain a comprehensive framework for “Rule Amendments”. 

In particular, section 4.3 prescribes the process for “Requests for Review or 

Amendment of Market Rules” by market participants, the IESO itself or other 

interested persons.  

Market Rules, Chapter 3, s. 4.3, IESO BOA, Tab 3. 

89. It was open to RYAM to seek amendment of the Market Rules any time after it 

obtained its license from the OEB and signed its participation agreement. Such a 

process could have addressed RYAM’s purported concerns about the Investigation 

Rules (or any other aspects of the Market Rules). It has not done so. 

90. Thus, no matter the nature of dispute, the Market Rules provide for an adequate 

alternative (and preferable) remedy instead of an application for judicial review to 

this court.  
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PART V - ORDER REQUESTED 

91. The IESO seeks an order quashing, staying or dismissing this application for 

judicial review and awarding its costs of this motion, including all applicable taxes 

and disbursements. 

 ALL OF WHICH IS RESPECTFULLY SUBMITTED this 22nd day of June, 2020 
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SCHEDULE “B” 
RELEVANT STATUTES 

1.  Arbitration Act, 1991, SO 1991, c 17, ss. 2, 7, 8, 17. 
 

Application of Act 
Arbitrations conducted under agreements 

2 (1) This Act applies to an arbitration conducted under an arbitration agreement unless, 

(a) the application of this Act is excluded by law; or 
(b) the International Commercial Arbitration Act applies to the arbitration.   

 

Stay 

7 (1) If a party to an arbitration agreement commences a proceeding in respect of a 
matter to be submitted to arbitration under the agreement, the court in which the 
proceeding is commenced shall, on the motion of another party to the arbitration 
agreement, stay the proceeding.  1991, c. 17, s. 7 (1). 

Powers of court 

8 (1) The court’s powers with respect to the detention, preservation and inspection of 
property, interim injunctions and the appointment of receivers are the same in 
arbitrations as in court actions.  1991, c. 17, s. 8 (1). 

Questions of law 

(2) The arbitral tribunal may determine any question of law that arises during the 
arbitration; the court may do so on the application of the arbitral tribunal, or on a party’s 
application if the other parties or the arbitral tribunal consent.  1991, c. 17, s. 8 (2). 

 
Rulings and objections re jurisdiction 
Arbitral tribunal may rule on own jurisdiction 

17 (1) An arbitral tribunal may rule on its own jurisdiction to conduct the arbitration and 
may in that connection rule on objections with respect to the existence or validity of the 
arbitration agreement.  1991, c. 17, s. 17 (1). 

Independent agreement 
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(2) If the arbitration agreement forms part of another agreement, it shall, for the purposes 
of a ruling on jurisdiction, be treated as an independent agreement that may survive even 
if the main agreement is found to be invalid.  1991, c. 17, s. 17 (2). 

 

2. Electricity Act, 1998, SO 1998, c 15, Sch A, ss. 32, 36. 
 

Market rules 

32 (1) The IESO may make rules, 

(a) governing the IESO-controlled grid; 
(b) establishing and governing markets related to electricity and ancillary services; 

and 
(c) establishing and enforcing standards and criteria relating to the reliability of 

electricity service or the IESO-controlled grid, including standards and criteria 
relating to electricity supply generated from sources connected to a distribution 
system that alone or in aggregate could impact the reliability of electricity service 
or the IESO-controlled grid.  1998, c. 15, Sched. A, s. 32 (1); 2004, c. 23, Sched. 
A, s. 41 (1, 2); 2009, c. 12, Sched. B, s. 11 (1). 

Examples 

(2) Without limiting the generality of subsection (1), the market rules may include 
provisions, 

(a) governing the making and publication of market rules; 
(b) governing the conveying of electricity into, through or out of the IESO-controlled 

grid and the provision of ancillary services; 
(c) governing standards and procedures to be observed in system emergencies; 
(d) authorizing and governing the giving of directions by the IESO, including, 

(i) for the purpose of maintaining the reliability of electricity service or the 
IESO-controlled grid, directions requiring persons, including persons providing 
electricity supply generated from sources connected to a distribution system, 
within such time as may be specified in the direction, to synchronize, 
desynchronize, increase, decrease or maintain electrical output, to take such other 
action as may be specified in the direction or to refrain from such action as may 
be specified in the direction, and 

(ii) other directions requiring market participants, within such time as may be 
specified in the direction, to take such action or refrain from such action as may 
be specified in the direction, including action related to a system emergency; and 
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(e) authorizing and governing the making of orders by the IESO, including orders, 

(i) imposing financial penalties on market participants, 

(ii) authorizing a person to participate in the IESO-administered markets or to 
cause or permit electricity to be conveyed into, through or out of the IESO-
controlled grid, or 

(iii) terminating, suspending or restricting a person’s rights to participate in the 
IESO-administered markets or to cause or permit electricity to be conveyed into, 
through or out of the IESO-controlled grid.  1998, c. 15, Sched. A, s. 32 (2); 
2004, c. 23, Sched. A, s. 41 (2-6); 2009, c. 12, Sched. B, s. 11 (2). 

General or particular 

(3) A market rule may be general or particular in its application.  1998, c. 15, Sched. A, 
s. 32 (3). 

Legislation Act, 2006, Part III 

(4) Part III (Regulations) of the Legislation Act, 2006 does not apply to the market rules 
or to any directions or orders made under the market rules.  1998, c. 15, Sched. A, 
s. 32 (4); 2006, c. 21, Sched. F, s. 136 (1). 

Publication and inspection of market rules 

(5) The IESO shall publish the market rules in accordance with the market rules and 
shall make the market rules available for public inspection during normal business hours 
at the offices of the IESO.  1998, c. 15, Sched. A, s. 32 (5); 2004, c. 23, Sched. A, 
s. 41 (7). 

Notice to Board 

(6) The IESO shall not make a rule under this section unless it first gives the Board an 
assessment of the impact of the rule on the interests of consumers with respect to prices 
and the reliability and quality of electricity service.  2004, c. 23, Sched. A, s. 41 (8). 

Transition 

(7) All rules made before subsection 4 (1) of Schedule A to the Electricity Restructuring 
Act, 2004 comes into force remain in effect until amended or revoked in accordance with 
this Act.  2004, c. 23, Sched. A, s. 41 (8). 

== 

Appeals from orders 
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36 (1) A person who is subject to an order made under the market rules may appeal the 
order to the Board if the order, 

(a) requires the person to pay a financial penalty or other amount of money that 
exceeds the amount prescribed by the regulations; 

(b) denies the person authorization to participate in the IESO-administered markets 
or to cause or permit electricity to be conveyed into, through or out of the IESO-
controlled grid; or 

(c) terminates, suspends or restricts the person’s rights to participate in the IESO-
administered markets or to cause or permit electricity to be conveyed into, 
through or out of the IESO-controlled grid.  1998, c. 15, Sched. A, s. 36 (1); 
2004, c. 23, Sched. A, s. 45 (1). 

Other methods of resolution 

(2) An appeal shall not be commenced under subsection (1) unless the appellant has 
made use of the provisions of the market rules relating to dispute resolution.  1998, c. 15, 
Sched. A, s. 36 (2). 

Time for appeal 

(3) The appeal must be filed within the time prescribed by the rules of the Board.  1998, 
c. 15, Sched. A, s. 36 (3). 

Stay of order 

(4) An appeal does not stay the operation of the order pending the determination of the 
appeal unless the Board orders otherwise.  1998, c. 15, Sched. A, s. 36 (4). 

Same 

(5) In determining whether to stay the operation of an order, the Board shall consider, 

(a) the public interest; 
(b) the merits of the appeal; 
(c) the possibility of irreparable harm to any person; and 
(d) the balance of convenience.  1998, c. 15, Sched. A, s. 36 (5). 

Powers of Board 

(6) After considering the appeal, the Board may make an order, 

(a) dismissing the appeal; 
(b) revoking or amending the order appealed from; or 
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(c) making any other order or decision that the IESO could have made.  1998, c. 15, 
Sched. A, s. 36 (6); 2004, c. 23, Sched. A, s. 45 (2). 

Same 

(7) In addition to its powers under subsection (6), the Board may also make an order 
revoking, suspending or adding or amending a condition of the appellant’s 
licence.  1998, c. 15, Sched. A, s. 36 (7). 

 

3. Appeal from Penalties Imposed Under the Market Rules, O. Reg. 12/01. 

1. The amount of $10,000 is prescribed for the purpose of clause 36 (1) (a) of 
the Act.  O. Reg. 12/01, s. 1. 

 

4. Ontario Energy Board Act, 1998, SO 1998, c 15, Sch B. ss. 70(2), (4). 

Licence conditions 

70... 

Examples of conditions 

(2) The conditions of a licence may include provisions, 

(a) specifying the period of time during which the licence will be in effect; 
(b) requiring the licensee to provide, in the manner and form determined by the 

Board, such information as the Board may require; 
(c) requiring the licensee to enter into agreements with other persons on specified 

terms (including terms for a specified duration) approved by the Board relating to 
its trading or operations or for the connection to or use of any lines or plant 
owned or operated by the licensee or the other party to the agreement; 

(d) governing the conduct of the licensee, including the conduct of, 

(i) a transmitter or distributor as that conduct relates to its affiliates, 

(ii) a distributor as that conduct relates to a retailer, 

(ii.1) a distributor or suite meter provider as such conduct relates to, 

(A) the disconnection of the supply of electricity to a consumer, 
including the manner in which and the time within which the 
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disconnection takes place or is to take place, and with respect to a 
low-volume consumer, periods during which the disconnection 
may not take place, 

(B) the manner, timing and form in which the notice 
under subsection 31 (2) of the Electricity Act, 1998 is to be 
provided to the consumer, and 

(C) subject to the regulations, the manner and circumstances in 
which security is to be provided or not to be provided by a 
consumer to a distributor or suite meter provider, including, 

(1) the interest rate to be applied to amounts held on 
deposit and payable by the distributor or suite meter 
provider to the consumer for the amounts, 

(2) the manner and time or times by which the amounts 
held on deposit may or must be paid or set-off against 
amounts otherwise due or payable by the consumer, 

(3) the circumstances in which security need not be 
provided or in which specific arrangements in respect of 
security may or must be provided by the distributor or 
suite meter provider to the consumer, and 

(4) such other matters as the Board may determine in 
respect of security deposits, 

(iii) a retailer, and 

(iv) a generator, retailer or person licensed to engage in an activity described 
in clause 57 (f) or an affiliate of that person as that conduct relates to the abuse or 
possible abuse of market power; 

(d.1) governing conditions relating to any matter prescribed by regulation in respect 
of retailers of electricity in relation to the retailing of electricity, subject to any 
regulations made under this Act; 

(e) specifying methods or techniques to be applied in determining the licensee’s 
rates; 

(f) requiring the licensee to maintain specified accounting records, prepare accounts 
according to specified principles and maintain organizational units or separate 
accounts for separate businesses in order to prohibit subsidies between separate 
businesses; 

(g) specifying performance standards, targets and criteria; 
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(h) specifying connection or retailing obligations to enable reasonable demands for 
electricity to be met; 

(i) specifying information reporting requirements relating to the source of electricity 
and emissions caused by the generation of electricity; 

(j) requiring the licensee to expand or reinforce its transmission or distribution 
system in accordance with market rules in such a manner as the IESO or the 
Board may determine; 

(k) requiring the licensee to enter into an agreement with the IESO that gives the 
IESO the authority to direct operations of the licensee’s transmission system; 

(l) Repealed: 2016, c. 10, Sched. 2, s. 15. 
(m) requiring licensees, where a directive has been issued under section 28.2, to 

implement such steps or such processes as the Board or the directive requires in 
order to address risks or liabilities associated with customer billing and payment 
cycles in respect of the cost of electricity at the retail and at the wholesale levels 
and risks or liabilities associated with non-payment or default by a consumer or 
retailer.  

… 

Market rules 

(4) Every licence shall be deemed to contain a condition that the licensee comply with 
the market rules that apply to that licensee. 1998, c. 15, Sched. B, s. 70 (4). 
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